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ATTORNEY, for TAXPAYER

SYNOPSISSYNOPSIS

This cause came on to be heard following a Retailers'

Occupation/Use Tax audit performed by the Illinois Department of Revenue

(hereinafter the "Department") upon TAXPAYER (hereinafter the

"Taxpayer").  Taxpayer agreed with certain findings of the Department

auditor and these are not subject to this hearing.

As taxpayer did not agree with the entire liability proposed by the

Department, an assessment was issued whose timely protest by taxpayer

culminated in this contested case.  At hearing, taxpayer contested

certain findings made by the Department auditors after an audit of the

company's records for the period of January 1984 through May 1989.  The

liability established by the auditor was based upon untaxed purchases of

building materials, over-the-counter sales of tangible personal property



where tax was not collected and excess tax collections.  The latter

category of excess tax collections occurred when taxpayer purchased

building materials on which it paid tax and then when converting them into

real estate billed the customer for tax on its mark up in addition to the

cost, without remitting the tax to the Department.

WITNESS, Chief Executive Officer, testified for taxpayer and

referenced its two exhibits.  Taxpayer Exhibit No. 1 is a group exhibit of a

series of photographs showing various air conditioning equipment sold by

taxpayer that was assessed by the Department.

After reviewing the complete transcript of record, including all

documents admitted therein, I recommend this matter be resolved

partially in favor of the Department and partially in favor of the

taxpayer.

FINDINGS OF FACTFINDINGS OF FACT

1. Taxpayer conducted business operations in Illinois during the

audit period by selling, installing, and servicing plumbing, heating,

refrigeration, and air conditioning systems.  (Dept. Ex. No. 2, pp. 40-42)

2. Taxpayer made certain purchases of building materials

during the audit period on which it did not pay tax either to its supplier or

to the Department.  (Dept. Ex. No. 2, pp. 40-41; Taxpayer Ex. No. 2)

3. In certain transactions during the audit period, taxpayer did

pay tax on some or all of his material costs.  Then when the tangible

personal property was converted into real estate on a job, the taxpayer

billed the customer tax on the entire invoice price of the building

materials thereby causing tax to be collected on the mark up portion of

the invoice price.  This tax amount on the mark up portion was not remitted



by taxpayer to the Department and therefore constitutes excess tax

collections.  (Tr. pp. 25-27; Dept. Ex. No. 2, pp. 40-44)

4. On certain transactions taxpayer sold air conditioning

equipment to various industrial customers.  These air conditioning units

contained heat pumps that could be utilized for heating purposes, and the

customers of taxpayer applied this equipment to the purpose for which

they used their realty.  (Tr. pp. 16-18; Taxpayer Ex. No. 2)

5. Pursuant to statutory authority, the Department auditor did

cause to be issued a correction of returns and this served as the basis for

Notice of Tax Liability (NTL) No. XXXXX issued by the Department on

December 14, 1989, for $5,325.40, inclusive of tax, penalty, and interest.

(Dept. Ex. Nos. 1 & 3)

6. The prima facie case of the Department was established by

the introduction into evidence, without objection, of the corrected return

and the NTL.  (Tr. pp. 6; Dept. Ex. Nos. 1 & 3)

CONCLUSIONS OF LAWCONCLUSIONS OF LAW

As a business engaged in the operation of selling and installing

plumbing, heating and other building systems, taxpayer was a

construction contractor who is required to pay tax on its cost price of the

tangible personal property it converts into real estate.  Lyon & Sons Co.

v. Department of Revenue, 23 Ill.2d 180, 185 (1961); 86 Admin. Code ch. I, Secs.

130.1940 & 130.2075.  For the transactions of taxpayer covering his sale of

air conditioning equipment that the Department treated as retail sales

subject to tax on the full selling price, I find the evidence shows these

were only subject to the tax on their cost price, which taxpayer has paid.

This is because the evidence shows these units are not the type purchased

by home owners and placed into windows during the summer.  Rather, they



are installed through walls in the buildings of industrial users and also

are applied by the customers to the purpose for which they use their

realty.  See Ayrshire Coal Co. v. Property Tax Appeal Board, 19 Ill.App.3d

41 (3rd Dist. 1974).  Based upon this authority, I find the tax attributable

to the air conditioning equipment should be deleted from the final

assessment.  This tax base is $2,710 (Dept. Ex. No. 2, pp. 20-21) with a

corresponding tax amount of $170.00.

Regarding the remaining liability in the NTL, taxpayer testified he

owes this to the Department but that the reason tax was not paid was

because of inadvertant errors made by either his vendors or his office

employees.  It is also noted the auditor made a mistake in his calculation

of the excess tax collection base on one invoice, #69952, dated 7/29/86, for

which the amount of $135.34 was correct when $451.14 was listed on

schedule 5(a).  (Tr. pp. 28; Dept. Ex. No. 2, p. 27).  This means that $315.88 was

overstated in the excess base and this amount should come out in

calculation of the final assessment.  The auditor checked every other

transaction in his excess tax collection work papers and did not discover

any similar error.  (Tr. pp. 29, 31-32).

Taxpayer submitted certain other invoices in regard to this

determination but my examination of these invoices, Nos. 46942, 69327,

69294, 47074, 47074a, 46931, 69211, and 14973, shows that each of them had

the excess tax base calculated in accordance with the correct

procedure, that is, only the mark up portion of the price taxpayer billed

his customer and collected tax upon is listed by the auditor in his excess

tax base column on schedule 5(a).  For example, on invoice # 14973 with

XXXXX, dated 3/30/89, the total material cost base for taxpayer of the

various parts transferred in this job is listed as $2,295.50.  When that



number is multiplied first by an additional 15 percent, then another 10

percent, for the overhead and profit mark up purposes, the resulting

total amount upon which taxpayer then billed its customer tax was

$2,903.81, and this is $608.31 in excess of the correct tax base amount of

$2,295.50.  The latter amount is correct because in a transaction such as

this where taxpayer acts as a construction contractor converting

building materials into real estate, the correct tax base is the material

cost to the contractor.  Therefore, the excess tax collection amount of

$608.31 is accurate and it is this amount that is listed on the auditor's

schedule 5(a).  (Dept. Ex. No. 2, p. 26).  For all the other invoices submitted

by taxpayer, the auditor also correctly calculated the excess tax base

as he did in #14973.

In summary, I recommend the final assessment delete the tax

attributable to the air conditioning equipment and the excess tax

collection liability attributable to the $315.88 base overstatement by

the auditor in his original excess tax base column for invoice #69952.

Because taxpayer did not provide records for 1984, the auditor

extrapolated an amount of liability for 1984 from 1985 and 1986 records,

and this $315.88 base amount as it affected this calculation should also

be reflected in the final assessment.  These changes reduce the excess

tax collection penalty liability by $80.00. After these deletions, I

recommend the NTL stand as issued.

RECOMMENDATIONRECOMMENDATION

Based upon my findings and conclusions as stated above, I recommend

the Department reduce NTL XXXXX and issue a final assessment.



______________________
Karl W. Betz
Administrative Law Judge


